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SUBCHAPTER H—RIGHT-OF-WAY AND ENVIRONMENT 
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AUTHORITY: Sec. 1307, Pub. L. 105–178, 112 
Stat. 107; 23 U.S.C. 101(a), 107, 108, 111, 114, 
133, 142(f), 156, 204, 210, 308, 315, 317, and 323; 
42 U.S.C. 2000d et seq., 4633, 4651–4655; 49 CFR 

1.48(b) and (cc), 18.31, and parts 21 and 24; 23 
CFR 1.32. 

SOURCE: 64 FR 71290, Dec. 21, 1999, unless 
otherwise noted. 

Subpart A—General 

§ 710.101 Purpose. 
The primary purpose of the require-

ments in this part is to ensure the pru-
dent use of Federal funds under title 23 
of the United States Code in the acqui-
sition, management, and disposal of 
real property. In addition to the re-
quirements of this part, other real 
property related provisions apply and 
are found at 49 CFR part 24. 

§ 710.103 Applicability. 
This part applies whenever Federal 

assistance under title 23 of the United 
States Code is used. The part applies to 
programs administered by the Federal 
Highway Administration. Where Fed-
eral funds are transferred to other Fed-
eral agencies to administer, those 
agencies’ procedures may be utilized. 
Additional guidance is available elec-
tronically at the FHWA Real Estate 
services website: http:// 
www.fhwa.dot.gov/realestate/index.htm 

§ 710.105 Definitions. 
(a) Terms defined in 49 CFR part 24, 

and 23 CFR part 1 have the same mean-
ing where used in this part, except as 
modified in this section. 

(b) The following terms where used in 
this part have the following meaning: 

Access rights means the right of in-
gress to and egress from a property 
that abuts a street or highway. 

Acquiring agency means a State agen-
cy, other entity, or person acquiring 
real property for title 23 of the United 
States Code purposes. 

Acquisition means activities to obtain 
an interest in, and possession of, real 
property. 

Air rights means real property inter-
ests defined by agreement, and con-
veyed by deed, lease, or permit for the 
use of airspace. 

Airspace means that space located 
above and/or below a highway or other 
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transportation facility’s established 
grade line, lying within the horizontal 
limits of the approved right-of-way or 
project boundaries. 

Damages means the loss in value at-
tributable to remainder property due 
to severance or consequential damages, 
as limited by State law, that arise 
when only part of an owner’s property 
is acquired. 

Disposal means the sale of real prop-
erty or rights therein, including access 
or air rights, when no longer needed for 
highway right-of-way or other uses eli-
gible for funding under title 23 of the 
United States Code. 

Donation means the voluntary trans-
fer of privately owned real property for 
the benefit of a public transportation 
project without compensation or with 
compensation at less than fair market 
value. 

Early acquisition means acquisition of 
real property by State or local govern-
ments in advance of Federal authoriza-
tion or agreement. 

Easement means an interest in real 
property that conveys a right to use a 
portion of an owner’s property or a por-
tion of an owner’s rights in the prop-
erty. 

NHS means the National Highway 
System as defined in 23 U.S.C. 103(b). 

Oversight agreement means the project 
approval and agreement concluded be-
tween the State and the FHWA to out-
line which projects will be monitored 
at the plans, specifications, and esti-
mate stage by FHWA as required by 23 
U.S.C. 106(c)(3). 

Real property means land and any im-
provements thereto, including but not 
limited to, fee interests, easements, air 
or access rights, and the rights to con-
trol use, leasehold, and leased fee inter-
ests. 

Relinquishment means the conveyance 
of a portion of a highway right-of-way 
or facility by a State highway depart-
ment to another government agency 
for continued transportation use. (See 
23 CFR part 620, subpart B.) 

Right-of-way means real property and 
rights therein used for the construc-
tion, operation, or maintenance of a 
transportation or related facility fund-
ed under title 23 of the United States 
Code. 

Settlement means the result of nego-
tiations based on fair market value in 
which the amount of just compensation 
is agreed upon for the purchase of real 
property or an interest therein. This 
term includes the following: 

(1) An administrative settlement is a 
settlement reached prior to filing a 
condemnation proceeding based on 
value related evidence, administrative 
consideration, or other factors ap-
proved by an authorized agency offi-
cial. 

(2) A legal settlement is a settlement 
reached by a responsible State legal 
representative after filing a condemna-
tion proceeding, including stipulated 
settlements approved by the court in 
which the condemnation action had 
been filed. 

(3) A court settlement or court award is 
any decision by a court that follows a 
contested trial or hearing before a 
jury, commission, judge, or other legal 
entity having the authority to estab-
lish the amount of compensation for a 
taking under the laws of eminent do-
main. 

State agency means a department, 
agency, or instrumentality of a State 
or of a political subdivision of a State; 
any department, agency, or instrumen-
tality of two or more States or of two 
or more political subdivisions of a 
State or States; or any person who has 
the authority to acquire property by 
eminent domain, for public purposes, 
under State law. 

State transportation department (STD) 
means the State highway department, 
transportation department, or other 
State transportation agency or com-
mission to which title 23 of the United 
States Code funds are apportioned. 

Uneconomic remnant means a remain-
der property which the acquiring agen-
cy has determined has little or no util-
ity or value to the owner. 

Uniform Act means the Uniform Relo-
cation Assistance and Real Property 
Acquisition Policies Act of 1970, as 
amended (Public Law 91–646, 84 Stat. 
1894), and the implementing regula-
tions at 49 CFR part 24. 
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Subpart B—Program 
Administration 

§ 710.201 State responsibilities. 
(a) Organization. Each STD shall be 

adequately staffed, equipped, and orga-
nized to discharge its real property-re-
lated responsibilities. 

(b) Program oversight. The STD shall 
have overall responsibility for the ac-
quisition, management, and disposal of 
real property on Federal-aid projects. 
This responsibility shall include assur-
ing that acquisitions and disposals by a 
State agency are made in compliance 
with legal requirements of State and 
Federal laws and regulations. 

(c) Right-of-way (ROW) operations 
manual. Each STD which receives fund-
ing from the highway trust fund shall 
maintain a manual describing its right- 
of-way organization, policies, and pro-
cedures. The manual shall describe 
functions and procedures for all phases 
of the real estate program, including 
appraisal and appraisal review, nego-
tiation and eminent domain, property 
management, and relocation assist-
ance. The manual shall also specify 
procedures to prevent conflict of inter-
est and avoid fraud, waste, and abuse. 
The manual shall be in sufficient detail 
and depth to guide State employees 
and others involved in acquiring and 
managing real property. The State 
manuals should be developed and up-
dated, as a minimum, to meet the fol-
lowing schedule: 

(1) The STD shall prepare and submit 
for approval by FHWA an up-to-date 
Right-of-Way Operations Manual by no 
later than January 1, 2001. 

(2) Every five years thereafter, the 
chief administrative officer of the STD 
shall certify to the FHWA that the cur-
rent ROW operations manual conforms 
to existing practices and contains nec-
essary procedures to ensure compliance 
with Federal and State real estate law 
and regulation. 

(3) The STD shall update the manual 
periodically to reflect changes in oper-
ations and submit the updated mate-
rials for approval by the FHWA. 

(d) Compliance responsibility. The STD 
is responsible for complying with cur-
rent FHWA requirements whether or 
not its manual reflects those require-
ments. 

(e) Adequacy of real property interest. 
The real property interest acquired for 
all Federal-aid projects funded pursu-
ant to title 23 of the United States 
Code shall be adequate for the con-
struction, operation, and maintenance 
of the resulting facility and for the 
protection of both the facility and the 
traveling public. 

(f) Recordkeeping. The acquiring agen-
cy shall maintain adequate records of 
its acquisition and property manage-
ment activities. 

(1) Acquisition records, including 
records related to owner or tenant dis-
placements, and property inventories 
of improvements acquired shall be in 
sufficient detail to demonstrate com-
pliance with this part and 49 CFR part 
24. These records shall be retained at 
least 3 years from either: 

(i) The date the State receives Fed-
eral reimbursement of the final pay-
ment made to each owner of a property 
and to each person displaced from a 
property, or 

(ii) The date a credit toward the Fed-
eral share of a project is approved 
based on early acquisition activities of 
the State. 

(2) Property management records 
shall include inventories of real prop-
erty considered excess to project needs, 
all authorized uses of airspace, and 
other leases or agreements for use of 
real property managed by the STD. 

(g) Procurement. Contracting for all 
activities required in support of State 
right-of-way programs through use of 
private consultants and other services 
shall conform to 49 CFR 18.36. 

(h) Use of other public land acquisition 
organizations or private consultants. The 
STD may enter into written agree-
ments with other State, county, mu-
nicipal, or local public land acquisition 
organizations or with private consult-
ants to carry out its authorities under 
paragraph (b) of this section. Such or-
ganizations, firms, or individuals must 
comply with the policies and practices 
of the STD. The STD shall monitor any 
such real property acquisition activi-
ties to assure compliance with State 
and Federal law and requirements and 
is responsible for informing such orga-
nizations of all such requirements and 
for imposing sanctions in cases of ma-
terial non-compliance. 
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(i) Approval actions. Except for the 
Interstate system, the STD and the 
FHWA will agree on the scope of prop-
erty related oversight and approval ac-
tions that the FHWA will be respon-
sible for under this part. The content 
of the most recent oversight agreement 
shall be reflected in the State right-of- 
way operations manual. The oversight 
agreement, and thus the manual, will 
indicate for which non-Interstate Fed-
eral-aid project submission of mate-
rials for review and approval are re-
quired. 

(j) Approval of just compensation. The 
amount determined to be just com-
pensation shall be approved by a re-
sponsible official of the acquiring agen-
cy. 

(k) Description of acquisition process. 
The STD shall provide persons affected 
by projects or acquisitions advanced 
under title 23 of the United States Code 
with a written description of its real 
property acquisition process under 
State law and of the owner’s rights, 
privileges, and obligations. The de-
scription shall be written in clear, non- 
technical language and, where appro-
priate, be available in a language other 
than English. 

§ 710.203 Funding and reimbursement. 
(a) General conditions. The following 

conditions are a prerequisite to Federal 
participation in the costs of acquiring 
real property except as provided in 
§ 710.501 for early acquisition: 

(1) The project for which the real 
property is acquired is included in an 
approved Statewide Transportation Im-
provement Program (STIP); 

(2) The State has executed a project 
agreement; 

(3) Preliminary acquisition activi-
ties, including a title search and pre-
liminary property map preparation 
necessary for the completion of the en-
vironmental process, can be advanced 
under preliminary engineering prior to 
National Environmental Policy Act 
(NEPA) (42 U.S.C. 4321 et seq.) clear-
ance, while other work involving con-
tact with affected property owners 
must normally be deferred until after 
NEPA approval, except as provided in 
23 CFR 710.503 for protective buying 
and hardship acquisition; and in 23 
CFR 710.501, early acquisition. Ap-

praisal completion may be authorized 
as preliminary right-of-way activity 
prior to completion of the environ-
mental document; and 

(4) Costs have been incurred in con-
formance with State and Federal law 
requirements. 

(b) Direct eligible costs. Federal par-
ticipation in real property costs is lim-
ited to the costs of property incor-
porated into the final project and the 
associated direct costs of acquisition, 
unless provided otherwise. Participa-
tion is provided for: 

(1) Real property acquisition. Usual 
costs and disbursements associated 
with real property acquisition required 
under the laws of the State, including 
the following: 

(i) The cost of contracting for private 
acquisition services or the cost associ-
ated with the use of local public agen-
cies. 

(ii) The cost of acquisition activities, 
such as, appraisal, appraisal review, 
cost estimates, relocation planning, 
right-of-way plan preparation, title 
work, and similar necessary right-of- 
way related work. 

(iii) The cost to acquire real prop-
erty, including incidental expenses. 

(iv) The cost of administrative settle-
ments in accordance with 49 CFR 
24.102(i), legal settlements, court 
awards, and costs incidental to the 
condemnation process. 

(v) The cost of minimum payments 
and appraisal waiver amounts included 
in the State approved manual. 

(2) Relocation assistance and payments. 
Usual costs and disbursements associ-
ated with the following: 

(i) Relocation assistance and pay-
ments required under 49 CFR part 24, 
and 

(ii) Relocation assistance and pay-
ments provided under the laws of the 
State that may exceed the require-
ments of 49 CFR part 24, except for re-
location assistance and payments pro-
vided to aliens not lawfully present in 
the United States. 

(3) Damages. The cost of severance 
and/or consequential damages to re-
maining real property resulting from a 
partial acquisition, actual or construc-
tive, of real property for a project 
based on elements compensable under 
applicable State law. 
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(4) Property management. The net cost 
of managing real property prior to and 
during construction to provide for 
maintenance, protection, and the clear-
ance and disposal of improvements 
until final project acceptance. 

(5) Payroll-related expenses and tech-
nical guidance. Salary and related ex-
penses of employees of an acquiring 
agency are eligible costs in accordance 
with OMB Circular A–87 (available at 
http://www.whitehouse.gov/omb/circulars). 
This includes State costs incurred for 
managing or providing technical guid-
ance, consultation or oversight on 
projects where right-of-way services 
are performed by a political subdivi-
sion or others. 

(6) Property not incorporated into a 
project funded under title 23 of the United 
States Code. The cost of property not 
incorporated into a project may be eli-
gible for reimbursement in the fol-
lowing circumstances: 

(i) General. Costs for construction 
material sites, property acquisitions to 
a logical boundary, or for eligible 
transportation enhancement, sites for 
disposal of hazardous materials, envi-
ronmental mitigation, environmental 
banking activities, or last resort hous-
ing. 

(ii) Easements not incorporated into the 
right-of-way. The cost of acquiring 
easements outside the right-of-way for 
permanent or temporary use. 

(7) Uneconomic remnants. The cost of 
uneconomic remnants purchased in 
connection with the acquisition of a 
partial taking for the project as re-
quired by the Uniform Act. 

(8) Access rights. Payment for full or 
partial control of access on an existing 
highway (i.e., one not on a new loca-
tion), based on elements compensable 
under applicable State law. Participa-
tion does not depend on another real 
property interest being acquired or on 
further construction of the highway fa-
cility. 

(9) Utility and railroad property. (i) 
The cost to replace operating real prop-
erty owned by a displaced utility or 
railroad and conveyed to an STD for a 
highway project, as provided in 23 CFR 
part 140, subpart I, Reimbursement for 
Railroad Work, and 23 CFR part 645, 
Subpart A, Utility Relocations, Adjust-
ments and Reimbursement, and 23 CFR 

part 646, Subpart B, Railroad-Highway 
Projects. 

(ii) Participation in the cost of ac-
quiring non-operating utility or rail-
road real property shall be in the same 
manner as that used in the acquisition 
of other privately owned property. 

(c) Withholding payment. The FHWA 
may withhold payment under the con-
ditions in 23 CFR 1.36 where the State 
fails to comply with Federal law or 
regulation, State law, or under cir-
cumstances of waste, fraud, and abuse. 

(d) Indirect costs. Indirect costs may 
be claimed under the provisions of 
OMB Circular A–87. Indirect costs may 
be included on Federal-aid billings 
after the indirect cost rate has been ap-
proved by FHWA. 

[64 FR 71290, Dec. 21, 1999, as amended at 67 
FR 12863, Mar. 20, 2002] 

Subpart C—Project Development 

§ 710.301 General. 
The project development process 

typically follows a sequence of actions 
and approvals in order to qualify for 
funding. The key steps in this process 
are provided in this subpart. 

§ 710.303 Planning. 
State and local governments conduct 

metropolitan and statewide planning 
to develop coordinated, financially 
constrained system plans to meet 
transportation needs for local and 
statewide systems, under FHWA’s plan-
ning regulations contained in 23 CFR 
part 450. In addition, air quality non- 
attainment areas must meet the re-
quirements of the U.S. EPA Transpor-
tation conformity regulations (40 CFR 
parts 51 and 93). Projects must be in-
cluded in an approved State Transpor-
tation Improvement Program (STIP) in 
order to be eligible for Federal-aid 
funding. 

§ 710.305 Environmental analysis. 
The National Environmental Policy 

Act (NEPA) process, as described in 
FHWA’s NEPA regulations in 23 CFR 
part 771, normally must be conducted 
and concluded with a record of decision 
(ROD) or equivalent before Federal 
funds can be placed under agreement 
for acquisition of right-of-way. Where 
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applicable, a State also must complete 
Clean Air Act (42 U.S.C. 7401 et seq.) 
project level conformity analysis. In 
areas in which the Clean Air Act con-
formity determination has lapsed, ac-
quiring agencies must coordinate with 
Federal Highway Administration for 
special instructions prior to initiating 
new projects or continuing activity on 
existing projects. At the time of proc-
essing an environmental document, a 
State may request reimbursement of 
costs incurred for early acquisition, 
provided conditions prescribed in 23 
U.S.C. 108(c) and 23 CFR 710.501, are 
satisfied. 

§ 710.307 Project agreement. 
As a condition of Federal-aid, the 

STD shall obtain FHWA authorization 
in writing or electronically before pro-
ceeding with any real property acquisi-
tions, including hardship acquisition 
and protective buying (see 23 CFR 
710.503). The STD must prepare a 
project agreement in accordance with 
23 CFR part 630, subpart C. The agree-
ment shall be based on an acceptable 
estimate for the cost of acquisition. On 
projects where the initial project 
agreement was executed after June 9, 
1998, a State may request credit toward 
the non-Federal share, for early acqui-
sitions, donations, or other contribu-
tions applied to the project provided 
conditions in 23 U.S.C. 323 and 23 CFR 
710.501, are satisfied. 

§ 710.309 Acquisition. 
The process of acquiring real prop-

erty includes appraisal, appraisal re-
view, establishing just compensation, 
negotiations, administrative and legal 
settlements, and condemnation. The 
State shall conduct acquisition and re-
lated relocation activities in accord-
ance with 49 CFR part 24. 

§ 710.311 Construction advertising. 
The State must manage real property 

acquired for a project until it is re-
quired for construction. Clearance of 
improvements can be scheduled during 
the acquisition phase of the project 
using sale/removal agreements, sepa-
rate demolition contracts, or be in-
cluded as a work item in the construc-
tion contract. On Interstate projects, 
prior to advertising for construction, 

the State shall develop ROW avail-
ability statements and certifications 
related to project acquisitions as re-
quired by 23 CFR 635.309. For non-Inter-
state projects, the oversight agreement 
must specify responsibility for the re-
view and approval of the ROW avail-
ability statements and certifications. 
Generally, for non-NHS projects, the 
State has full responsibility for deter-
mining that right-of-way is available 
for construction. 

§ 710.313 Design-build projects. 

(a) In the case of a design-build 
project, right-of-way must be acquired 
and cleared in accordance with the 
Uniform Relocation Assistance and 
Real Property Acquisition Policies Act 
of 1970, as amended, and STD right-of- 
way procedures. The STD shall submit 
a right-of-way certification in accord-
ance with 23 CFR 635.309(p) when re-
questing FHWA’s authorization. If the 
right-of-way services are included in 
the Request for Proposal document, 
the STD shall ensure that right-of-way 
is available prior to the start of phys-
ical construction on individual prop-
erties. 

(b) The decision to advance a right- 
of-way segment to the construction 
stage shall not impair the safety or in 
anyway be coercive in the context of 49 
CFR 24.102(h) with respect to 
unacquired or occupied properties on 
the same or adjacent segments of 
project right-of-way. 

(c) Certain right-of-way acquisition 
and clearance services may be incor-
porated into the design-build contract 
if allowed under State law. The con-
tract may include language that pro-
vides that construction will not com-
mence until all property is acquired 
and relocations have been completed; 
or, the construction could be phased or 
segmented to allow right-of-way activi-
ties to be completed on individual 
properties or a group of properties, 
thereby allowing certification in a 
manner satisfactory to the STD for 
each phase or segment. 

(d) If the STD elects to include right- 
of-way services in the design-build con-
tract, the following provisions must be 
addressed in the request for proposals 
document: 
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(1)(i) The design-builder must submit 
written acquisition and relocation pro-
cedures to the STD for approval prior 
to commencing right-of-way activities. 
These procedures should contain a 
prioritized appraisal, acquisition, and 
relocation strategy as well as check 
points for STD approval, such as ap-
proval of just compensation, replace-
ment housing payment calculations, 
replacement housing payment and 
moving cost claims, appraisals, admin-
istrative and stipulated settlements 
that exceed determined thresholds 
based on a risk management analysis, 
etc. STD’s which have an FHWA ap-
proved procedures manual, in accord-
ance with 23 CFR 710.201(c), may com-
ply with this section by requiring the 
design-builder to execute a certifi-
cation in its proposal that it has re-
ceived the approved right-of-way man-
ual and will comply with the proce-
dures. 

(ii) The written relocation plan must 
provide reasonable time frames for the 
orderly relocation of residents and 
businesses on the project as provided at 
49 CFR 24.205. It should be understood 
that these time frames will be based on 
best estimates of the time it will take 
to acquire the right-of-way and relo-
cate families in accordance with cer-
tain legal requirements and time 
frames which may not be violated. Ac-
cordingly, the time frames estimated 
for right-of-way acquisition will not be 
compressed in the event other nec-
essary actions preceding right-of-way 
acquisition miss their assigned due 
dates. 

(2)(i) The design-builder must estab-
lish a project tracking system and 
quality control system. This system 
must show the appraisal, acquisition 
and relocation status of all parcels. 

(ii) The quality control system may 
be administered by an independent con-
sultant with the necessary expertise in 
appraisal, acquisition and relocation 
policies and procedures, who can make 
periodic reviews and reports to the de-
sign-builder and the STD. 

(3) The STD may consider the estab-
lishment of a hold off zone around all 
occupied properties to ensure compli-
ance with right-of-way procedures 
prior to starting construction activi-
ties in affected areas. The limits of this 

zone should be established by the STD 
prior to the design-builder entering on 
the property. There should be no con-
struction related activity within the 
hold off zone until the property is va-
cated. The design-builder must have 
written notification of vacancy from 
the right-of-way quality control con-
sultant or STD prior to entering the 
hold off zone. 

(4) Adequate access shall be provided 
to all occupied properties to insure 
emergency and personal vehicle access. 

(5) Utility service must be available 
to all occupied properties at all times 
prior to and until relocation is com-
pleted. 

(6) Open burning should not occur 
within 305 meters (1,000 feet) of an oc-
cupied dwelling. 

(7) The STD will provide a right-of- 
way project manager who will serve as 
the first point of contact for all right- 
of-way issues. 

(e) If the STD elects to perform all 
right-of-way services relating to the 
design-build contract, the provisions in 
§ 710.311 will apply. The STD will notify 
potential offerors of the status of all 
right-of-way issues in the request for 
proposal document. 

[67 FR 75935, Dec. 10, 2002] 

Subpart D—Real Property 
Management 

§ 710.401 General. 

This subpart describes the acquiring 
agency’s responsibilities to control the 
use of real property required for a 
project in which Federal funds partici-
pated in any phase of the project. Prior 
to allowing any change in access con-
trol or other use or occupancy of ac-
quired property along the Interstate, 
the STD shall secure an approval from 
the FHWA for such change or use. The 
STD shall specify in the State’s ROW 
operations manual, procedures for the 
rental, leasing, maintenance, and dis-
posal of real property acquired with 
title 23 of the United States Code 
funds. The State shall assure that local 
agencies follow the State’s approved 
procedures, or the local agencies own 
procedures if approved for use by the 
STD. 
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§ 710.403 Management. 
(a) The STD must assure that all real 

property within the boundaries of a 
federally-aided facility is devoted ex-
clusively to the purposes of that facil-
ity and is preserved free of all other 
public or private alternative uses, un-
less such alternative uses are per-
mitted by Federal regulation or the 
FHWA. An alternative use must be 
consistent with the continued oper-
ation, maintenance, and safety of the 
facility, and such use shall not result 
in the exposure of the facility’s users 
or others to hazards. 

(b) The STD shall specify procedures 
in the State manual for determining 
when a real property interest is no 
longer needed. These procedures must 
provide for coordination among rel-
evant STD organizational units, in-
cluding maintenance, safety, design, 
planning, right-of-way, environment, 
access management, and traffic oper-
ations. 

(c) The STD shall evaluate the envi-
ronmental effects of disposal and leas-
ing actions requiring FHWA approval 
as provided in 23 CFR part 771. 

(d) Acquiring agencies shall charge 
current fair market value or rent for 
the use or disposal of real property in-
terests, including access control, if 
those real property interests were ob-
tained with title 23 of the United 
States Code funding, except as provided 
in paragraphs (d) (1) through (5) of this 
section. Since property no longer need-
ed for a project was acquired with pub-
lic funding, the principle guiding dis-
posal would normally be to sell the 
property at fair market value and use 
the funds for transportation purposes. 
The term fair market value as used for 
acquisition and disposal purposes is as 
defined by State statute and/or State 
court decisions. Exceptions to the gen-
eral requirement for charging fair mar-
ket value may be approved in the fol-
lowing situations: 

(1) With FHWA approval, when the 
STD clearly shows that an exception is 
in the overall public interest for social, 
environmental, or economic purposes; 
nonproprietary governmental use; or 
uses under 23 U.S.C. 142(f), Public 
Transportation. The STD manual may 
include criteria for evaluating dis-
posals at less than fair market value. 

Disposal for public purposes may also 
be at fair market value. The STD shall 
submit requests for such exceptions to 
the FHWA in writing. 

(2) Use by public utilities in accord-
ance with 23 CFR part 645. 

(3) Use by Railroads in accordance 
with 23 CFR part 646. 

(4) Use for Bikeways and pedestrian 
walkways in accordance with 23 CFR 
part 652. 

(5) Use for transportation projects el-
igible for assistance under title 23 of 
the United States Code, provided that a 
concession agreement, as defined in 
section 710.703, shall not constitute a 
transportation project. 

(e) The Federal share of net income 
from the sale or lease of excess real 
property shall be used by the STD for 
activities eligible for funding under 
title 23 of the United States Code. 
Where project income derived from the 
sale or lease of excess property is used 
for subsequent title 23 projects, use of 
the income does not create a Federal- 
aid project. 

(f) No FHWA approval is required for 
disposal of property which is located 
outside of the limits of the right-of- 
way if Federal funds did not partici-
pate in the acquisition cost of the prop-
erty. 

(g) Highway facilities in which Fed-
eral funds participated in either the 
right-of-way or construction may be 
relinquished to another governmental 
agency for continued highway use 
under the provisions of 23 CFR 620, sub-
part B. 

[64 FR 71290, Dec. 21, 1999, as amended at 73 
FR 77503, Dec. 19, 2008] 

§ 710.405 Air rights on the Interstate. 

(a) The FHWA policies relating to 
management of airspace on the Inter-
state for non-highway purposes are in-
cluded in this section. Although this 
section deals specifically with approval 
actions on the Interstate, any use of 
airspace contemplated by a STD must 
assure that such occupancy, use, or 
reservation is in the public interest 
and does not impair the highway or 
interfere with the free and safe flow of 
traffic as provided in 23 CFR 1.23. 

(1) This subpart applies to Interstate 
facilities which received title 23 of the 
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United States Code assistance in any 
way. 

(2) This subpart does not apply to the 
following: 

(i) Non-Interstate highways. 
(ii) Railroads and public utilities 

which cross or otherwise occupy Fed-
eral-aid highway right-of-way. 

(iii) Relocations of railroads or utili-
ties for which reimbursement is 
claimed under 23 CFR part 140, sub-
parts E and H. 

(iv) Bikeways and pedestrian walk-
ways as covered in 23 CFR part 652. 

(b) A STD may grant rights for tem-
porary or permanent occupancy or use 
of Interstate system airspace if the 
STD has acquired sufficient legal right, 
title, and interest in the right-of-way 
of a federally assisted highway to per-
mit the use of certain airspace for non- 
highway purposes; and where such air-
space is not required presently or in 
the foreseeable future for the safe and 
proper operation and maintenance of 
the highway facility. The STD must 
obtain prior FHWA approval, except for 
paragraph (c) of this section. 

(c) An STD may make lands and 
rights-of-way available without charge 
to a publicly owned mass transit au-
thority for public transit purposes 
whenever the public interest will be 
served, and where this can be accom-
plished without impairing automotive 
safety or future highway improvements 

(d) An individual, company, organiza-
tion, or public agency desiring to use 
airspace shall submit a written request 
to the STD. If the STD recommends ap-
proval, it shall forward an application 
together with its recommendation and 
any necessary supplemental informa-
tion including the proposed airspace 
agreement to the FHWA. The submis-
sion shall affirmatively provide for ad-
herence to all policy requirements con-
tained in this subpart and conform to 
the provisions in the FHWA’s Airspace 
Guidelines at: http://www.fhwa.dot.gov/ 
realestate/index.htm. 

§ 710.407 Leasing. 
(a) Leasing of real property acquired 

with title 23 of the United States Code, 
funds shall be covered by an agreement 
between the STD and lessee which con-
tains provisions to insure the safety 
and integrity of the federally funded 

facility. It shall also include provisions 
governing lease revocation, removal of 
improvements at no cost to the FHWA, 
adequate insurance to hold the State 
and the FHWA harmless, non-
discrimination, access by the STD and 
the FHWA for inspection, maintenance, 
and reconstruction of the facility. 

(b) Where a proposed use requires 
changes in the existing transportation 
facility, such changes shall be provided 
without cost to Federal funds unless 
otherwise specifically agreed to by the 
STD and the FHWA. 

(c) Proposed uses of real property 
shall conform to the current design 
standards and safety criteria of the 
Federal Highway Administration for 
the functional classification of the 
highway facility in which the property 
is located. 

§ 710.409 Disposals. 
(a) Real property interests deter-

mined to be excess to transportation 
needs may be sold or conveyed to a 
public entity or to a private party in 
accordance with § 710.403(d). 

(b) Federal, State, and local agencies 
shall be afforded the opportunity to ac-
quire real property interests considered 
for disposal when such real property in-
terests have potential use for parks, 
conservation, recreation, or related 
purposes, and when such a transfer is 
allowed by State law. When this poten-
tial exists, the STD shall notify the ap-
propriate resource agencies of its in-
tentions to dispose of the real property 
interests. The notifications can be ac-
complished by placing the appropriate 
agencies on the States’ disposal notifi-
cation listing. 

(c) Real property interests may be re-
tained by the STD to restore, preserve, 
or improve the scenic beauty and envi-
ronmental quality adjacent to the 
transportation facility. 

(d) Where the transfer of properties 
to other agencies at less than fair mar-
ket value for continued public use is 
clearly justified as in the public inter-
est and approved by the FHWA, the 
deed shall provide for reversion of the 
property for failure to continue public 
ownership and use. Where property is 
sold at fair market value no reversion 
clause is required. Disposal actions de-
scribed in 23 CFR 710.403(d)(1) for less 
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than fair market value require a public 
interest determination and FHWA ap-
proval, consistent with that section. 

[64 FR 71290, Dec. 21, 1999, as amended at 67 
FR 12863, Mar. 20, 2002] 

Subpart E—Property Acquisition 
Alternatives 

§ 710.501 Early acquisition. 
(a) Real property acquisition. The 

State may initiate acquisition of real 
property at any time it has the legal 
authority to do so based on program or 
project considerations. The State may 
undertake early acquisition for cor-
ridor preservation, access manage-
ment, or other purposes. 

(b) Eligible costs. Acquisition costs in-
curred by a State agency prior to exe-
cuting a project agreement with the 
FHWA are not eligible for Federal-aid 
reimbursement. However, such costs 
may become eligible for use as a credit 
towards the State’s share of a Federal- 
aid project if the following conditions 
are met: 

(1) The property was lawfully ob-
tained by the State; 

(2) The property was not land de-
scribed in 23 U.S.C. 138; 

(3) The property was acquired in ac-
cordance with the provisions of 49 CFR 
part 24; 

(4) The State complied with the re-
quirements of title VI of the Civil 
Rights Act of 1964 (42 U.S.C. 2000d– 
2000d–4); 

(5) The State determined and the 
FHWA concurs that the action taken 
did not influence the environmental as-
sessment for the project, including: 

(i) The decision on need to construct 
the project; 

(ii) The consideration of alternatives; 
and 

(iii) The selection of the design or lo-
cation; and 

(6) The property will be incorporated 
into a Federal-aid project. 

(7) The original project agreement 
covering the project was executed on or 
after June 9, 1998. 

(c) Reimbursement. In addition to 
meeting all provisions in paragraph (b) 
of this section, the FHWA approval for 
reimbursement for early acquisition 
costs, including costs associated with 

displacement of owners or tenants, re-
quires the STD to demonstrate that: 

(1) Prior to acquisition, the STD 
made the certifications and determina-
tions required by 23 U.S.C. 108(c)(2)(C) 
and (D); and 

(2) The STD obtained concurrence 
from the Environmental Protection 
Agency in the findings made under 
paragraph (b)(5) of this section regard-
ing the NEPA process. 

§ 710.503 Protective buying and hard-
ship acquisition. 

(a) General conditions. Prior to the 
STD obtaining final environmental ap-
proval, the STD may request FHWA 
agreement to provide reimbursement 
for advance acquisition of a particular 
parcel or a limited number of parcels, 
to prevent imminent development and 
increased costs on the preferred loca-
tion (Protective Buying), or to allevi-
ate hardship to a property owner or 
owners on the preferred location (Hard-
ship Acquisition), provided the fol-
lowing conditions are met: 

(1) The project is included in the cur-
rently approved STIP; 

(2) The STD has complied with appli-
cable public involvement requirements 
in 23 CFR parts 450 and 771; 

(3) A determination has been com-
pleted for any property subject to the 
provisions of 23 U.S.C. 138; and 

(4) Procedures of the Advisory Coun-
cil on Historic Preservation are com-
pleted for properties subject to 16 
U.S.C. 470(f) (historic properties). 

(b) Protective buying. The STD must 
clearly demonstrate that development 
of the property is imminent and such 
development would limit future trans-
portation choices. A significant in-
crease in cost may be considered as an 
element justifying a protective pur-
chase. 

(c) Hardship acquisitions. The STD 
must accept and concur in a request for 
a hardship acquisition based on a prop-
erty owner’s written submission that: 

(1) Supports the hardship acquisition 
by providing justification, on the basis 
of health, safety or financial reasons, 
that remaining in the property poses 
an undue hardship compared to others; 
and 

(2) Documents an inability to sell the 
property because of the impending 
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project, at fair market value, within a 
time period that is typical for prop-
erties not impacted by the impending 
project. 

(d) Environmental decisions. Acquisi-
tion of property under this section 
shall not influence the environmental 
assessment of a project, including the 
decision relative to the need to con-
struct the project or the selection of a 
specific location. 

§ 710.505 Real property donations. 
(a) Donations of property being ac-

quired. A non-governmental owner 
whose real property is required for a 
Federal-aid project may donate the 
property to the STD. Prior to accept-
ing the property, the owner must be in-
formed by the agency of his/her right 
to receive just compensation for the 
property. The owner shall also be in-
formed of his/her right to an appraisal 
of the property by a qualified ap-
praiser, unless the STD determines 
that an appraisal is unnecessary be-
cause the valuation problem is uncom-
plicated and the fair market value is 
estimated at no more than $2500, or the 
State appraisal waiver limit approved 
by the FHWA, whichever is greater. All 
donations of property received prior to 
the approval of the NEPA document 
must meet environmental require-
ments as specified in 23 U.S.C. 323(d). 

(b) Credit for donations. Donations of 
real property may be credited to the 
State’s matching share of the project. 
Credit to the State’s matching share 
for donated property shall be based on 
fair market value established on the 
earlier of the following: either the date 
on which the donation becomes effec-
tive, or the date on which equitable 
title to the property vests in the State. 
The fair market value shall not include 
increases or decreases in value caused 
by the project. Donations may be made 
at anytime during the development of 
a project. The STD shall develop suffi-
cient documentation to indicate com-
pliance with paragraph (a) of this sec-
tion and to support the amount of cred-
it applied. The total credit cannot ex-
ceed the State’s pro-rata share under 
the project agreement to which it is 
applied. 

(c) Donations and conveyances in ex-
change for construction features or serv-

ices. A property owner may donate 
property in exchange for construction 
features or services. The value of the 
donation is limited to the fair market 
value of property donated less the cost 
of the construction features or serv-
ices. If the value of the donated prop-
erty exceeds the cost of the construc-
tion features or services, the difference 
may be eligible for a credit to the 
State’s share of project costs. 

§ 710.507 State and local contributions. 

(a) General. Real property owned by 
State and local governments incor-
porated within a federally funded 
project can be used as a credit toward 
the State matching share of total 
project cost. A credit cannot exceed 
the State’s matching share required by 
the project agreement. 

(b) Effective date. Credits can be ap-
plied to projects where the initial 
project agreement is executed after 
June 9, 1998. 

(c) Exemptions. Credits are not avail-
able for lands acquired with any form 
of Federal financial assistance, or for 
lands already incorporated and used for 
transportation purposes. 

(d) State contributions. Real property 
acquired with State funds and required 
for federally-assisted projects may sup-
port a credit toward the non-Federal 
share of project costs. The STD must 
prepare documentation supporting all 
credits including: 

(1) A certification that the acquisi-
tion satisfied the conditions in 23 CFR 
710.501(b); and 

(2) Justification of the value of credit 
applied. Acquisition costs incurred by 
the State to acquire title can be used 
as justification for the value of the real 
property. 

(e) Credit for local government con-
tributions. A contribution by a unit of 
local government of real property 
which is offered for credit, in connec-
tion with a project eligible for assist-
ance under this title, shall be credited 
against the State share of the project 
at fair market value of the real prop-
erty. Property may also be presented 
for project use with the understanding 
that no credit for its use is sought. The 
STD shall assure that the acquisition 
satisfied the conditions in 23 CFR 

VerDate Nov<24>2008 08:13 Jun 04, 2009 Jkt 217076 PO 00000 Frm 00388 Fmt 8010 Sfmt 8010 Y:\SGML\217076.XXX 217076cp
ric

e-
se

w
el

l o
n 

P
R

O
D

1P
C

67
 w

ith
 C

F
R



379 

Federal Highway Administration, DOT § 710.511 

710.501(b), and that documentation jus-
tifies the amount of the credit. 

§ 710.509 Functional replacement of 
real property in public ownership. 

(a) General. When publicly owned real 
property, including land and/or facili-
ties, is to be acquired for a Federal-aid 
highway project, in lieu of paying the 
fair market value for the real property, 
the State may provide compensation 
by functionally replacing the publicly 
owned real property with another facil-
ity which will provide equivalent util-
ity. 

(b) Federal participation. Federal-aid 
funds may participate in functional re-
placement costs only if: 

(1) Functional replacement is per-
mitted under State law and the STD 
elects to provide it. 

(2) The property in question is in 
public ownership and use. 

(3) The replacement facility will be 
in public ownership and will continue 
the public use function of the acquired 
facility. 

(4) The State has informed the agen-
cy owning the property of its right to 
an estimate of just compensation based 
on an appraisal of fair market value 
and of the option to choose either just 
compensation or functional replace-
ment. 

(5) The FHWA concurs in the STD de-
termination that functional replace-
ment is in the public interest. 

(6) The real property is not owned by 
a utility or railroad. 

(c) Federal land transfers. Use of this 
section for functional replacement of 
real property in Federal ownership 
shall be in accordance with Federal 
land transfer provisions in subpart F of 
this part. 

(d) Limits upon participation. Federal- 
aid participation in the costs of func-
tional replacement are limited to costs 
which are actually incurred in the re-
placement of the acquired land and/or 
facility and are: 

(1) Costs for facilities which do not 
represent increases in capacity or bet-
terments, except for those necessary to 
replace utilities, to meet legal, regu-
latory, or similar requirements, or to 
meet reasonable prevailing standards; 
and 

(2) Costs for land to provide a site for 
the replacement facility. 

(e) Procedures. When a State deter-
mines that payments providing for 
functional replacement of public facili-
ties are allowable under State law, the 
State will incorporate within the 
State’s ROW operating manual full 
procedures covering review and over-
sight that will be applied to such cases. 

§ 710.511 Transportation enhance-
ments. 

(a) General. Section 133(b) (8) of title 
23 of the United States Code authorizes 
the expenditure of surface transpor-
tation funds for transportation en-
hancement activities (TEA). Transpor-
tation enhancement activities which 
involve the acquisition, management, 
and disposition of real property, and 
the relocation of families, individuals, 
and businesses, are governed by the 
general requirements of the Federal- 
aid program found in titles 23 and 49 of 
the Code of Federal Regulations (CFR), 
except as specified in paragraph (b)(3) 
of this section. 

(b) Requirements. (1) Displacements 
for TEA are subject to the Uniform 
Act. 

(2) Acquisitions for TEA are subject 
to the Uniform Act except as provided 
in paragraphs (b)(3), (b)(4), and (b)(5) of 
this section. 

(3) Entities acquiring real property 
for TEA who lack the power of eminent 
domain may comply with the Uniform 
Act by meeting the limited require-
ments under 49 CFR 24.101(a)(2). 

(4) The requirements of the Uniform 
Act do not apply when real property 
acquired for a TEA was purchased from 
a third party by a qualified conserva-
tion organization, and— 

(i) The conservation organization is 
not acting on behalf of the agency re-
ceiving TEA or other Federal-aid 
funds, and 

(ii) There was no Federal approval of 
property acquisition prior to the in-
volvement of the conservation organi-
zation. [‘‘Federal approval of property 
acquisition’’ means the date of the ap-
proval of the environmental document 
or project authorization/agreement, 
whichever is earlier. ‘‘Involvement of 
the conservation organization’’ means 
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the date the organization makes a le-
gally binding offer to acquire a real 
property interest, including an option 
to purchase, in the property.] 

(5) When a qualified conservation or-
ganization acquires real property for a 
project receiving Federal-aid highway 
funds on behalf of an agency with emi-
nent domain authority, the require-
ments of the Uniform Act apply as if 
the agency had acquired the property 
itself. 

(6) When, subsequent to Federal ap-
proval of property acquisition, a quali-
fied conservation organization acquires 
real property for a project receiving 
Federal-aid highway funds, and there 
will be no use or recourse to the power 
of eminent domain, the limited re-
quirements of 49 CFR 24.101(a)(2) apply. 

(c) Property management. Real prop-
erty acquired with TEA funds shall be 
managed in accordance with the prop-
erty management requirements pro-
vided in subpart D of this part. Any use 
of the property for purposes other than 
that for which the TEA funds were pro-
vided must be consistent with the con-
tinuation of the original use. When the 
original use of the real property is con-
verted by sale or lease to another use 
inconsistent with the original use, the 
STD shall assure that the fair market 
value or rent is charged and the pro-
ceeds reapplied to projects eligible 
under title 23 of the United States 
Code. 

§ 710.513 Environmental mitigation. 

(a) The acquisition and maintenance 
of land for wetlands mitigation, wet-
lands banking, natural habitat, or 
other appropriate environmental miti-
gation is an eligible cost under the 
Federal-aid program. FHWA participa-
tion in wetland mitigation sites and 
other mitigation banks is governed by 
23 CFR part 777. 

(b) Environmental acquisitions or 
displacements by both public agencies 
and private parties are covered by the 
Uniform Act when they are the result 
of a program or project undertaken by 
a Federal agency or one that receives 
Federal financial assistance. This in-
cludes real property acquired for a wet-
land bank, or other environmentally 
related purpose, if it is to be used to 

mitigate impacts created by a Federal- 
aid highway project. 

Subpart F—Federal Assistance 
Programs 

§ 710.601 Federal land transfer. 

(a) The provisions of this subpart 
apply to any project undertaken with 
funds for the National Highway Sys-
tem. When the FHWA determines that 
a strong Federal transportation inter-
est exists, these provisions may also be 
applied to highway projects that are el-
igible for Federal-aid under Chapters 1 
and 2 of title 23, of the United States 
Code, and to highway-related transfers 
that are requested by a State in con-
junction with a military base closure 
under the Defense Base Closure and Re-
alignment Act of 1990 (Public Law 101– 
510, 104 Stat. 1808, as amended). 

(b) Sections 107(d) and 317 of title 23, 
of the United States Code provide for 
the transfer of lands or interests in 
lands owned by the United States to an 
STD or its nominee for highway pur-
poses. 

(c) The STD may file an application 
with the FHWA, or can make applica-
tion directly to the land-owning agen-
cy if the land-owning agency has its 
own authority for granting interests in 
land. 

(d) Applications under this section 
shall include the following informa-
tion: 

(1) The purpose for which the lands 
are to be used; 

(2) The estate or interest in the land 
required for the project; 

(3) The Federal-aid project number or 
other appropriate references; 

(4) The name of the Federal agency 
exercising jurisdiction over the land 
and identity of the installation or ac-
tivity in possession of the land; 

(5) A map showing the survey of the 
lands to be acquired; 

(6) A legal description of the lands 
desired; and 

(7) A statement of compliance with 
the National Environmental Policy Act 
of 1969 (42 U.S.C. 4332, et seq.) and any 
other applicable Federal environ-
mental laws, including the National 
Historic Preservation Act (16 U.S.C. 
470(f)), and 23 U.S.C. 138. 
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(e) If the FHWA concurs in the need 
for the transfer, the land-owning agen-
cy will be notified and a right-of-entry 
requested. The land-owning agency 
shall have a period of four months in 
which to designate conditions nec-
essary for the adequate protection and 
utilization of the reserve or to certify 
that the proposed appropriation is con-
trary to the public interest or incon-
sistent with the purposes for which 
such land or materials have been re-
served. The FHWA may extend the 
four-month reply period at the timely 
request of the land-owning agency for 
good cause. 

(f) Deeds for conveyance of lands or 
interests in lands owned by the United 
States shall be prepared by the STD 
and certified by an attorney licensed 
within the State as being legally suffi-
cient. Such deeds shall contain the 
clauses required by the FHWA and 49 
CFR 21.7(a)(2). After the STD prepares 
the deed, it will submit the proposed 
deed with the certification to the 
FHWA for review and execution. 

(g) Following execution, the STD 
shall record the deed in the appropriate 
land record office and so advise the 
FHWA and the concerned agency. 

(h) When the need for the interest ac-
quired under this subpart no longer ex-
ists, the STD must restore the land to 
the condition which existed prior to 
the transfer and must give notice to 
the FHWA and to the concerned Fed-
eral agency that such interest will im-
mediately revert to the control of the 
Federal agency from which it was ap-
propriated or to its assigns. Alter-
native arrangements may be made for 
the sale or reversion or restoration of 
the lands no longer required as part of 
a memorandum of understanding or 
separate agreement. 

§ 710.603 Direct Federal acquisition. 
(a) The provisions of this section 

apply to any land and or improvements 
needed in connection with any project 
on the Interstate System, defense ac-
cess roads, public lands highways, park 
roads, parkways, Indian reservation 
roads, and projects performed by the 
FHWA in cooperation with Federal and 
State agencies. For projects on the 
Interstate System and defense access 
roads, the provisions of this part are 

applicable only where the State is un-
able to acquire the required right-of- 
way or is unable to obtain possession 
with sufficient promptness. 

(b) To enable the FHWA to make the 
necessary finding to proceed with the 
acquisition of the rights-of-way, the 
STDs written application for Federal 
acquisition shall include: 

(1) Justification for the Federal ac-
quisition of the lands or interests in 
lands; 

(2) The date the FHWA authorized 
the STD to commence right-of-way ac-
quisition, the date of the project agree-
ment and a statement that the agree-
ment contains the provisions required 
by 25 U.S.C. 111; 

(3) The necessity for acquisition of 
the particular lands under request; 

(4) A statement of the specific inter-
ests in lands to be acquired, including 
the proposed treatment of control of 
access; 

(5) The STDs intentions with respect 
to the acquisition, subordination, or 
exclusion of outstanding interests, 
such as minerals and utility ease-
ments, in connection with the proposed 
acquisition; 

(6) A statement on compliance with 
the provisions of part 771 of this chap-
ter; 

(7) Adequate legal descriptions, plats, 
appraisals, and title data; 

(8) An outline of the negotiations 
which have been conducted by the STD 
with landowners; 

(9) An agreement that the STD will 
pay its pro rata share of costs incurred 
in the acquisition of, or the attempt to 
acquire rights-of-way; and 

(10) A statement that assures compli-
ance with the applicable provisions of 
the Uniform Act. (42 U.S.C. 4601, et seq.) 

(c) If the landowner tenders a right- 
of-entry or other right of possession 
document required by State law any 
time before the FHWA makes a deter-
mination that the STD is unable to ac-
quire the rights-of-way with sufficient 
promptness, the STD is legally obli-
gated to accept such tender and the 
FHWA may not proceed with Federal 
acquisition. 

(d) If the STD obtains title to a par-
cel prior to the filing of the Declara-
tion of Taking, it shall notify the 
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FHWA and immediately furnish the ap-
propriate U.S. Attorney with a dis-
claimer together with a request that 
the action against the landowner be 
dismissed (ex parte) from the pro-
ceeding and the estimated just com-
pensation deposited into the registry of 
the court for the affected parcel be 
withdrawn after the appropriate mo-
tions are approved by the court. 

(e) When the United States obtains a 
court order granting possession of the 
real property, the FHWA shall author-
ize the STD to take over supervision of 
the property. The authorization shall 
include, but need not be limited to, the 
following: 

(1) The right to take possession of 
unoccupied properties; 

(2) The right to give 90 days notice to 
owners to vacate occupied properties 
and the right to take possession of 
such properties when vacated; 

(3) The right to permit continued oc-
cupancy of a property until it is re-
quired for construction and, in those 
instances where such occupancy is to 
be for a substantial period of time, the 
right to enter into rental agreements, 
as appropriate, to protect the public in-
terest; 

(4) The right to request assistance 
from the U.S. Attorney in obtaining 
physical possession where an owner de-
clines to comply with the court order 
of possession; 

(5) The right to clear improvements 
and other obstructions; 

(6) Instructions that the U.S. Attor-
ney be notified prior to actual clearing, 
so as to afford him an opportunity to 
view the lands and improvements, to 
obtain appropriate photographs, and to 
secure appraisals in connection with 
the preparation of the case for trial; 

(7) The requirement for appropriate 
credits to the United States for any net 
salvage or net rentals obtained by the 
State, as in the case of right-of-way ac-
quired by the State for Federal-aid 
projects; and 

(8) Instructions that the authority 
granted to the STD is not intended to 
preclude the U.S. Attorney from taking 
action, before the STD has made ar-
rangements for removal, to reach a set-
tlement with the former owner which 
would include provision for removal. 

(f) If the Federal Government initi-
ates condemnation proceedings against 
the owner of real property in a Federal 
court and the final judgment is that 
the Federal agency cannot acquire the 
real property by condemnation, or the 
proceeding is abandoned, the court is 
required by law to award such a sum to 
the owner of the real property that in 
the opinion of the court provides reim-
bursement for the owner’s reasonable 
costs, disbursements, and expenses, in-
cluding reasonable attorney, appraisal, 
and engineering fees, actually incurred 
because of the condemnation pro-
ceedings. 

(g) As soon as practicable after the 
date of payment of the purchase price 
or the date of deposit in court of funds 
to satisfy the award of the compensa-
tion in a Federal condemnation, the 
FHWA shall reimburse the owner to 
the extent deemed fair and reasonable, 
the following costs: 

(1) Recording fees, transfer taxes, and 
similar expenses incidental to con-
veying such real property to the United 
States; 

(2) Penalty costs for prepayment of 
any preexisting recorded mortgage en-
tered into in good faith encumbering 
such real property; and 

(3) The pro rata portion of real prop-
erty taxes paid which are allocable to a 
period subsequent to the date of vest-
ing title in the United States or the ef-
fective date of possession, whichever is 
the earlier. 

(h) The lands or interests in lands, 
acquired under this section, will be 
conveyed to the State or the appro-
priate political subdivision thereof, 
upon agreement by the STD, or said 
subdivision to: 

(1) Maintain control of access where 
applicable; 

(2) Accept title thereto; 
(3) Maintain the project constructed 

thereon; 
(4) Abide by any conditions which 

may set forth in the deed; and 
(5) Notify the FHWA at the appro-

priate time that all the conditions 
have been performed by the State. 

(i) The deed from the United States 
to the State, or to the appropriate po-
litical subdivision thereof, shall in-
clude the conditions required by 49 
CFR part 21. The deed shall be recorded 
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by the grantee in the appropriate land 
record office, and the FHWA shall be 
advised of the recording date. 

Subpart G—Concession 
Agreements 

AUTHORITY: 23 U.S.C. 156 and 315; 23 CFR 
1.32; 49 CFR 1.48. 

SOURCE: 73 FR 77503, Dec. 19, 2008, unless 
otherwise noted. 

§ 710.701 Purpose. 
The purpose of this subpart is to pre-

scribe the standards that ensure fair 
market value is received by a highway 
agency under concession agreements 
involving federally funded highways. 

§ 710.703 Definitions. 
As used in this subpart: 
(a) Best value means the proposal of-

fering the most overall public benefits 
as determined through an evaluation of 
the amount of the concession payment 
and other appropriate considerations. 
Such other appropriate considerations 
may include, but are not limited to, 
qualifications and experience of the 
concessionaire, expected quality of 
services to be provided, the history or 
track record of the concessionaire in 
providing the services, timelines for 
the delivery of services, performance 
standards, complexity of the services 
to be rendered, and revenue sharing. 
Such appropriate considerations may 
also include, but are not limited to, 
policy considerations that are impor-
tant, but not quantifiable, such as re-
taining the ability to amend the con-
cession agreement if conditions 
change, having a desired level of over-
sight over the facility, ensuring a cer-
tain level of maintenance and oper-
ations for the facility, considerations 
relative to the structure and amount of 
the toll rates, economic development 
impacts and considerations, or social 
and environmental benefits and im-
pacts. 

(b) Concession agreement means an 
agreement between a highway agency 
and a concessionaire under which the 
concessionaire is given the right to op-
erate and collect revenues or fees for 
the use of a federally funded highway 
in return for compensation to be paid 

to the highway agency. A concession 
agreement may include, but not be lim-
ited to, obligations concerning the de-
velopment, design, construction, main-
tenance, operation, level of service, 
and/or capital improvements to a facil-
ity over the term of the agreement. 
Concession agreement shall not include 
agreements between government enti-
ties, even when compensation is paid, 
where the primary purpose of the 
transaction is not commercial in na-
ture but for the purpose of determining 
governmental ownership, control, ju-
risdiction, or responsibilities with re-
spect to the operation of a federally 
funded highway. The highway agency’s 
determination as to whether an agree-
ment between government entities 
constitutes a concession agreement 
shall be controlling. 

(c) Concessionaire means any private 
or public entity that enters into a con-
cession agreement with a highway 
agency. 

(d) Fair market value means the price 
at which a highway agency and conces-
sionaire are ready and willing to enter 
into a concession agreement for a fed-
erally funded highway on, or as if in, 
the open market for a reasonable pe-
riod of time and in an arm’s length 
transaction to any willing, knowledge-
able, and able buyer. For purposes of 
this subpart, a concession agreement 
based on best value shall be deemed 
fair market value. 

(e) Federally funded highway means 
any highway (including highways, 
bridges, and tunnels) acquired with 
Federal assistance made available from 
the Highway Trust Fund (other than 
the Mass Transit Account). A highway 
shall be deemed to be acquired with 
Federal assistance if Federal assist-
ance participated in either the pur-
chase of any real property, or in any 
capital expenditures in any fixtures lo-
cated on real property, within the 
right-of-way, including the highway 
and any structures located upon the 
property. 

(f) Highway agency means any State 
transportation department or other 
public authority with jurisdiction over 
a federally funded highway. 
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§ 710.705 Applicability. 

This subpart applies to all concession 
agreements involving federally funded 
highways that are executed after Janu-
ary 18, 2009. 

§ 710.707 Fair market value. 

A highway agency shall receive fair 
market value for any concession agree-
ment involving a federally funded high-
way. 

§ 710.709 Determination of fair market 
value. 

(a) Fair market value may be deter-
mined either on a best value basis, 
highest net present value of the pay-
ments to be received over the life of 
the agreement, or highest bid received, 
as may be specified by the highway 
agency in the request for proposals or 
other relevant solicitation. If best 
value is used, the highway agency 
should identify, in the relevant solici-
tation, the criteria to be used as well 
as the weight afforded to the criteria. 

(b) In order to be considered fair mar-
ket value, the terms of the concession 
agreement must be both legally bind-
ing and enforceable. 

(c) Any concession agreement award-
ed pursuant to a competitive process 
with more than one bidder shall be 
deemed to be fair market value. Any 
concession agreement awarded pursu-
ant to a competitive process with only 
one bidder shall be presumed to be fair 
market value. Such presumption may 
be overcome only if the highway agen-
cy determines the proposal to not be 
fair market value based on the high-
way agency’s estimates. Nothing in 
this subpart shall be construed to re-
quire a highway agency to accept any 
proposal, even if the proposal is 
deemed fair market value. For pur-
poses of this subsection, a competitive 
process shall afford all interested pro-
posers an equal opportunity to submit 
a proposal for the concession agree-
ment and shall comply with applicable 
State and local law. 

(d) If a concession agreement is not 
awarded pursuant to a competitive 
process, the highway agency must re-
ceive fair market value, as determined 
by the highway agency in accordance 
with State law, so long as an inde-

pendent third party assessment is con-
ducted and made publicly available. 

(e) Nothing in this subpart is in-
tended to waive the requirements of 
part 172, part 635, and part 636 when-
ever any Federal-aid (including TIFIA 
assistance) is to be used for a project 
under the concession agreement. 

PART 750—HIGHWAY 
BEAUTIFICATION 

Subpart A—National Standards for Regula-
tion by States of Outdoor Advertising 
Adjacent to the Interstate System 
Under the 1958 Bonus Program 

Sec. 
750.101 Purpose. 
750.102 Definitions. 
750.103 Measurements of distance. 
750.104 Signs that may not be permitted in 

protected areas. 
750.105 Signs that may be permitted in pro-

tected areas. 
750.106 Class 3 and 4 signs within informa-

tional sites. 
750.107 Class 3 and 4 signs outside informa-

tional sites. 
750.108 General provisions. 
750.109 Exclusions. 
750.110 State regulations. 

Subpart B—National Standards for 
Directional and Official Signs 

750.151 Purpose. 
750.152 Application. 
750.153 Definitions. 
750.154 Standards for directional signs. 
750.155 State standards. 

Subpart C [Reserved] 

Subpart D—Outdoor Advertising (Acquisi-
tion of Rights of Sign and Sign Site 
Owners) 

750.301 Purpose. 
750.302 Policy. 
750.303 Definitions. 
750.304 State policies and procedures. 
750.305 Federal participation. 
750.306 Documentation for Federal partici-

pation. 
750.307 FHWA project approval. 
750.308 Reports. 

Subpart E—Signs Exempt From Removal in 
Defined Areas 

750.501 Purpose. 
750.502 Applicability. 
750.503 Exemptions. 
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